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Plaintiff, 

to CPLR 321 1 (a) (l), ( 5 )  and (7), for an order dismissing the complaint on the grounds of statute 

of limitations, documentary evidence and that the complaint fails to state a cause of action. 

h 2004, Ronald Katz, and his investment vehicle, King Louie Mining LLC (plaintiffs), 

made a $3,000,337.72 investment in an entity called Hurnitech. This is a legal malpractice action 

against the law firm that performed legal work for the plaintiffs in connection with the 

investment transaction which closed on May 2 1 , 2004. The complaint alleges that Paul Hastings 

negligently failed to take steps to confirm that Humitech was the owner of the collateral, i.e., 

certain mineral rights and stock, to be transferred to the plaintiffs. The plaintiffs also have 

commenced two separate actions concerning the investment. 

In support of its motion to dismiss, the defendant Paul Hastings argues that the complaint 

is time-barred, and that the plaintiffs cannot escape their admissions, contained in their own prior 

sworn pleadings, that they succeeded in obtaining the collateral. Paul Hastings also argues that 
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the prior sworn pleadings in the two separate actions constitute admissions that the defendant is 

not the proximate cause of plaintiffs' injury. 

In opposition to the motion, the plaintiffs argue that after the May 21, 2004 closing, Paul 

Hastings continued to represent the plaintiffs in connection with the Humitech transaction. As 

proof, the plaintiffs offer a bill fiom Paul Hastings for legal work performed aRer the closing. 

The plaintiff Ronald Katz alleges that due to Paul Hastings' failure to perform due diligence, he 

closed the transaction without knowing that Humitech was not the beneficial owner of the 

mineral collateral, and that the stock collateral was subject to encumbrances. Finally, it is alleged 

that the plaintiffs have yet to receive the collateral for which they bargained. 

In reply, the defendant Paul Hastings alleges that its bill to the plaintiffs, for legal work it 

performed on behalf of the plaintiffs after the closing, does not constitute continuous 

representation. 

On a motion to dismiss a complaint for legal insufficiency, the court accepts the facts 

alleged as true and determines simply whether the facts alleged fit within any cognizable legal 

theory (Amav Indus ., Inc. Retir ement Trust v Brown, Rayman, Millstein, Felder & $ teiner, 

L,L.P., 96 NY2d 300 [2001]; M ~ r o  ne v Morone, SO NY2d 481 [1980]). The pleading is to be 

liberally construed, accepting all the facts alleged therein to be true and according the allegations 

the benefit of every possible favorable inference (Leon v Martinez, 84 NY2d 83 [ 19941). Whether 

a plaintiff can ultimately establish its allegations is not part of the calculus in determining a 

motion to dismiss (EBC I, Inc, v G~ldman. Sachs & C o., 5 NY3d 11 [2005]). Any deficiencies 

in the complaint may be amplified by supplemental pleadings and other evidence (AG Cap ita1 

Fundiug P'artn ers. L.P. v S tate Street Bark md Trust Co., 5 NY3d 582 [2005]; Rovello v OrQfino 
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Realty Co,, 40 NY2d 633 [ 19761). On a motion to dismiss pursuant to CPLR 32 1 1 (a) (l), a 

dismissal is warranted only if the documentary evidence submitted conclusively establishes a 

defense to the asserted claims as a matter of law (Goshen v Mutu a1 Life Insura nce Co. 9fN. Y., 98 

NY2d 314 [2002]). 

An action for legal malpractice requires proof of three elements: (1) that the attorney 

failed to exercise that degree of care, skill and diligence commonly possessed by a member of the 

legal profession; (2) that the negligence was a proximate cause of the loss sustained; and (3) 

actual damages (Prudential Insurmc e Co. of M e r i  ca v Dewev. Ballantine. Bushby. Palmer & 

Wood, 170 AD2d 108 [la‘ Dept 19911, a 80 NY2d 377 [1992], M E  denied 81 NY2d 955 

[ 19931). The duty of the attorney depends on the nature and scope of the retainer, which is 

generally a question for the jury (Marshel v. Hochbea, 37 AD3d 559 [2d Dept 20071). Whether 

or not the attorney’s conduct meets the standard is generally a question of fact for the jury (Werle 

v Rumsey, 278 NY 186 [1938]). 

Viewing the allegations in the complaint in the light most favorable to the plaintiffs (Leon. 

v Martinez, 84 NY2d at 87-88), the complaint states a cognizable cause of action against the 

defendant Paul Hastings for legal malpractice. The allegations adequately state a cause of action 

for legal malpractice resulting from the failure of Paul Hastings to exercise reasonable skill and 

diligence commonly possessed by members of the legal profession. 

Dismissal for failure to state a cause of action is not required at this time despite a 

complaint’s failure to allege that the plaintiff actually sustained damages. It is sufficient at the 

pleading stage for the plaintiff to allege facts from which damages attributable to the defendant’s 

conduct might reasonably be inferred (InKhe P h m  aceuticxl Co,. Inc. v CQlewan, 305 AD2d 
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151 [lst Dept 20031). In the instant case, the plaintiffs have gone further. In opposition to the 

motion, the plaintiffs affirmatively allege that they have not received the collateral for which they 

bargained through Paul Hastings' representation in the Humitech transaction. Therefore, the 

motion to dismiss for failure to state a cause of action is denied. 

Turning to defendant's statute of limitations arguement, to dismiss a cause of action 

pursuant to CPLR 321 1 (a) (5 ) ,  a defendant bears the initial burden of establishing prima facie 

that the time in which to sue has expired. Once this showing has been made,, the burden shifts to 

the plaintiff to aver evidentiary facts establishing that the cause of action is timely (Savarese v 

Shatz, 273 AD2d 2 19 [2d Dept 2000J). 

Here, the defendant Paul Hastings claims that the malpractice cause of action accrued on 

the date of the closing, May 21,2004, and that this action was untimely commenced, more than 

three years later, on July 13, 2007 (CPLR 203 [a]; 214). In opposition, the plaintiffs offer a legal 

bill from Paul Hastings, for legal services rendered by Paul Hastings after the closing. In reply, 

Paul Hastings claims that the work was unrelated to the closing transaction and the collateral. 

In MCC OY v Feinman (99 NY2d  295 [2002]), the Court of Appeals held that the 

limitations period in a legal malpractice action, arising out of the defendant's representation of 

the plaintiff in a divorce action, was not tolled until the defendant ultimately ceased representing 

the plaintiff on all matters, many years after the divorce became final. The Court held that the 

continuous representation doctrine tolls the statute of limitations only where there is a mutual 

understanding of the need for further representation on the specific subject matter underlying the 

malpractice claim. Id. at 306. The Court of Appeals noted, however, the malpractice that caused 

such plaintiffs injury was the defendant's failures in connection with a stipulation and judgment 
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resolving the divorce action, and no further representation thereon was contemplated. Id. 

Moreover, the defendant's representation of such plaintiff, in a subsequent Family Court action, 

did not toll the limitations period, since that action was unrelated to the defendant's negligence in 

the divorce action. Id. 

Applying the above principals to the instant facts, obviously there is an unresolved issue 

as to whether Paul Hastings represented the plaintiffs after the closing, and the nature of that 

representation. If Paul Hastings's post-closing representation was either contemplated, or related 

to the investment transaction, this action is timely. Resolution of whether or not there was a 

mutual understanding of the need for further representation on the specific subject matter 

underlying the malpractice claim must await a properly developed record. 

Accordingly, it is 

ORDERED that the motion to dismiss is denied; and it is further 

ORDERED that the defendant serve an answer within 20 days of service of a copy of this 

order with notice of entry; and it is further 

ORDERED that within 30 days of entry of this order, plaintiffs shall serve a copy upon 

defendant with notice of entry. 

Dated:April3,2008 0 

c- CSL,, 
Hon. D&s Ling-Cohan, J.S.C. 

'Le 
S:\Supreme CourtDismisskatz.pau1 hastings.wpd 
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